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WALLER, JUSTICE, FOR THE COURT:
1.  Inthisationfor damegesunder theMissssppi Tort ClamsAct, Andrew Henderson, aminor, and
his naturd guardian, Water Henderson, gpped from the Circuit Court of Simpson County's grant of
summary judgment in favor of the Simpson County Public Schodl Didrict!  While attending schodl,
Andrew Henderson wasinjured when he was taunted and assaulted by another sudent in the presence of

their teecher. The drcuit court found thet the School Didrict fulfilled its duty to use ordinary care and to

1Jeck McAlpin, in his officd capedity as Superintendent of the Simpson County Schoal Didrict,
was dismissad and is not a party to this gpped.



take reasonable seps to minimize foreseegble risks to sudents, thereby providing a safe school
environment, and was not lidble for Henderson'sinjuries. We reverse and remand, finding that questions
of materid fact asto foreseehility exist and summary judgment was therefore improper.
FACTS

2.  Hendersonwasan devenyear-old honor sudent a Mendenhdl Junior High School on November
4,1997. Whilestting a hisassgned desk, hewas assging Nicole Gardner, another sudent, during math
cdass. Nearby, ateacher was hdping another sudent. Another student, Emmanud Price, began loudly
taunting and bothering Gardner and Henderson from across the room.  Henderson asked Price to leave
Gardner and him done. Price walked over to Henderson's desk and made threstening gestures such as
drawing hisfist back severd timesasif to hit Henderson. After Price medethreatening gesturesfor a leest
aminute, he struck Henderson. The punch was So hard that Henderson and the desk toppled to thefloor.
Henderson sustained a fractured tooth, a concusson, and a fracture to the inferior orbit beneath hisright
gye. Asarealt of theinjuries, Henderson experienced double vision that required surgery and sustained
medicd hills in the amount of $8,270.43. Henderson sued the Schoal Didtrict, aleging that Smpson
County was negligent and was drictly ligble for his injuries because it faled to use “ordinary care’ in
contralling, disaplining sudents and providing a ssfe environment for sudents

DISCUSSION

WHETHER SUMMARY JUDGMENT WASAPPROPRIATE.
18.  "[Aublic schoals have the responghility to use ordinary care and to take reasonable sepsto

minimize foressedble risks to sudents thereby providing asafe school environment.” L.W. v. McComb
Separate Mun. Sch. Dist., 754 So. 2d 1136, 1143 (Miss. 1999). “[T]hereisno ligbility predicated

onlack or inaufficdency of supervison where the event in connection with which theinjury occurred is not



reasonably foreseegble” Levandoski v. Jackson County Sch. Dist., 328 So.2d 339, 342 (Miss.
1976).

4. Thedrcuit court granted summary judgment based onitsfinding thet therewasnoissue of materid
fact regarding foresseability. Supporting thisfinding arethefactsthat thereisno evidencethat any School
Didrict employees had any knowledge that Price had violent propensties or that Price hed ever behaved
in this manner in the pest.

5.  Notwithganding these facts wefind that severd questionsof materid fact exig and that summeary
judgment was improper. According to Henderson, Price's taunts could be heard across the dassroom.
Price wdked to Henderson's desk and mede threstening gestures for gpproximatdy one minute before he
gruck Henderson. Al of this occurred while ateacher was sanding within five feet of Henderson. Even
if, for argument'ssake, the teacher did not have a regponghility to sop the taunting, there is il anissue
of fact asto whether the teecher had adequate time and, indesd, aduty, to intervenein the Stugtion while
Price was ganding over Henderson brandishing hisfi for a leest one minute,

6.  Theteacha'saction or inaction bearson the question of ordinary care by theteacher in supervisng
her dass and her avareness of what was transpiring.? Inacaseinwhich astudent was sexudly assaulted
by afdlow sudent and thetrid court dismissad the Sudent'saction for failing to Sateadam, we reversed
and remanded, holding that:

The teachers and adminidtrators here are then protected by
sovereign immunity if and only if they used ordinary care in

?For generd trestments of the lighility or immunity of school districtsfor actsof sudents seeAllan
E Korpda Annatation, Tort Liability of Public Schools and Institutions of Higher Learning
for Injuries Caused by Acts of Fellow Students, 36 A.L.R.3d 330 (1971 & Supp. 2002); AllanE.
Korpela, Annotation, Tort Liability of Public Schoolsand I nstitutions of Higher Learning for
Injuries Resulting from Lack or I nsufficiency of Supervision, 38 A.L.R.3d 830 (1971 & Supp.
2002).



controlling and disciplining their students. The issue of

ordinary careisa fact question. Thetrid court,confronted with

all relevant facts, should then under our law, decide whether or not

those respong ble used ordinary care asrequired by the gatute. If thetrid

judge condudes that they failed, nather they nor the schod are immune

from ligbility.
L.W., 754 So. 2d a 1142 (emphasis added).
7.  Whileit may betruethat no oneinvolved had any knowledge of any violent propenstiesby Price,
the factud drcumatances surrounding the incident, namely, the loud taunting and the threstening gestures
preceding the assault, bear on the question of thelevd of care exercised by the teecher in supervisng her

dassa thetime. Theseissues can be properly resolved only after atrid.



CONCLUSON

18.  Giventhe unresolved factud questions presant in this case and the principle that ordinary careis

aquestion of fact, wefind thet the arcuit court erroneoudy granted the Smpson County Schoal Didrict's

moation for summeary judgment. The dircuit court's judgment is reversed, and this case is remanded for a

bench trid.

9. REVERSED AND REMANDED.
PITTMAN,C.J.,,McRAEANDSMITH,P.JJ.,DIAZ,EASLEY AND CARL SON, JJ.,

CONCUR. COBB AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION.



